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(3) Special notice rule—(i) In general. 
Notwithstanding Q&A–9 of this section, 
section 204(h) notice is not required by 
section 4980F(e) of the Internal Rev-
enue Code or section 204(h), as amended 
by EGTRRA, to be provided prior to 
September 7, 2001 (the date that is 
three months after the date of enact-
ment of EGTRRA). 

(ii) Reasonable notice. The require-
ments of section 4980F and section 
204(h), as amended by EGTRRA, do not 
apply to any plan amendment that 
takes effect on or after June 7, 2001 if, 
before April 25, 2001, notice was pro-
vided to participants and beneficiaries 
adversely affected by the plan amend-
ment (and their representatives) which 
was reasonably expected to notify 
them of the nature and effective date 
of the plan amendment. For purposes 
of this paragraph (a)(3)(ii), notice that 
complies with § 1.411(d)–6 of this chap-
ter, as it appeared in the April 1, 2001 
edition of 26 CFR part 1, is deemed to 
be notice which was reasonably ex-
pected to notify participants and bene-
ficiaries adversely affected by the plan 
amendment (and their representatives) 
of the nature and effective date of the 
plan amendment. 

(4) Special effective date for certain sec-
tion 204(h) amendments made by plans of 
commercial airlines. Section 402 of PPA 
‘06 applies to section 204(h) amend-
ments adopted in plan years ending 
after August 17, 2006. 

(5) Special effective date for rule relat-
ing to contributing employers. Section 
502(c) of PPA ’06, which amended sec-
tion 4980F(e)(1) of the Internal Revenue 
Code, applies to section 204(h) amend-
ments adopted in plan years beginning 
after December 31, 2007. 

(b) Regulatory effective date—(1) Gen-
eral effective date. Except as otherwise 
provided in this paragraph (b) of this 
section, Q&A–1 through Q&A–18 of this 
section apply to amendments with an 
effective date that is on or after Sep-
tember 1, 2003. 

(2) Effective date for Q&A–7(a)(2). 
Q&A–7(a)(2) of this section applies to 
amendments with an effective date 
that is on or after January 1, 2004. 

(3) Effective dates for Q&A–9(g)(1), 
(g)(3), and (g)(4)—(i) General effective 
date. Except as otherwise provided in 
Q&A–18(b)(3)(ii) or (b)(3)(iii) of this sec-

tion, Q&A–9(g)(1), (g)(3), and (g)(4) of 
this section apply to amendments that 
are effective on or after January 1, 
2008. 

(ii) Effective dates for Q&A–9(g)(2) and 
Q&A–7(b). Except as otherwise provided 
in Q&A–18(b)(3)(iii) of this section, 
Q&A–9(g)(2) and Q&A–7(b) of this sec-
tion apply to section 204(h) amend-
ments adopted in plan years beginning 
after July 1, 2008. 

(iii) Special rules for section 204(h) 
amendments to an applicable defined ben-
efit plan. Except as otherwise provided 
in paragraph (b)(3)(i) or (b)(3)(ii) of this 
Q&A–18, with respect to any section 
204(h) notice provided in connection 
with a section 204(h) amendment to an 
applicable defined benefit plan within 
the meaning of section 411(a)(13)(C)(i) 
to limit distributions as permitted 
under section 411(a)(13)(A) for distribu-
tions made after August 17, 2006, that is 
made pursuant to section 701 of PPA 
’06, paragraphs (g)(1) and (g)(2) of Q&A– 
9 of this section apply to amendments 
that are effective after December 21, 
2006. For such an amendment that is ef-
fective not later than December 31, 
2008, section 204(h) notice does not fail 
to be timely if the notice is provided at 
least 30 days, rather than 45 days, be-
fore the date that the amendment is 
first effective. 

(c) Amendments taking effect prior to 
June 7, 2001. For rules applicable to 
amendments taking effect prior to 
June 7, 2001, see § 1.411(d)–6 of this chap-
ter, as it appeared in the April 1, 2001 
edition of 26 CFR part 1. 

[T.D. 9052, 68 FR 17281, Apr. 9, 2003, as amend-
ed by T.D. 9219, 70 FR 47126, Aug. 12, 2005; 
T.D. 9294, 71 FR 61888, Oct. 20, 2006; T.D. 9472, 
74 FR 61276, Nov. 24, 2009] 
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This section contains the questions 
for §§ 54.4980G–1, 54.4980G–2, 54.4980G–3, 
54.4980G–4, and 54.4980G–5. 

§ 54.4980G–1 Failure of employer to make com-
parable health savings account contribu-
tions. 

Q–1: What are the comparability rules that 
apply to employer contributions to Health 
Savings Accounts (HSAs)? 

Q–2: What are the categories of HDHP cov-
erage for purposes of applying the com-
parability rules? 
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Q–3: What is the testing period for making 
comparable contributions to employees’ 
HSAs? 

Q–4: How is the excise tax computed if em-
ployer contributions do not satisfy the com-
parability rules for a calendar year? 

§ 54.4980G–2 Employer contribution defined. 

Q–1: Do the comparability rules apply to 
amounts rolled over from an employee’s HSA 
or Archer Medical Savings Account (Archer 
MSA)? 

Q–2: If an employee requests that his or her 
employer deduct after-tax amounts from the 
employee’s compensation and forward these 
amounts as employee contributions to the 
employee’s HSA, do the comparability rules 
apply to these amounts? 

§ 54.4980G–3 Employee for comparability 
testing. 

Q–1: Do the comparability rules apply to 
contributions that an employer makes to the 
HSAs of independent contractors or self-em-
ployed individuals? 

Q–2: May a sole proprietor who is an eligi-
ble individual contribute to his or her own 
HSA without contributing to the HSAs of his 
or her employees who are eligible individ-
uals? 

Q–3: Do the comparability rules apply to 
contributions by a partnership to a partner’s 
HSA? 

Q–4: How are members of controlled groups 
treated when applying the comparability 
rules? 

Q–5: What are the categories of employees 
for comparability testing? 

Q–6: Are employees who are included in a 
unit of employees covered by a collective 
bargaining agreement comparable partici-
pating employees? 

Q–7: Is an employer permitted to make 
comparable contributions only to the HSAs 
of comparable participating employees who 
have coverage under the employer’s HDHP? 

Q–8: If an employee and his or her spouse 
are eligible individuals who work for the 
same employer and one employee-spouse has 
family coverage for both employees under 
the employer’s HDHP, must the employer 
make comparable contributions to the HSAs 
of both employees? 

Q–9: Does an employer that makes HSA 
contributions only for one class of non-col-
lectively bargained employees who are eligi-
ble individuals, but not for another class of 
non-collectively bargained employees who 
are eligible individuals (for example, man-
agement v. non-management) satisfy the re-
quirement that the employer make com-
parable contributions? 

Q–10: If an employer contributes to the 
HSAs of former employees who are eligible 

individuals, do the comparability rules apply 
to these contributions? 

Q–11: Is an employer permitted to make 
comparable contributions only to the HSAs 
of comparable participating former employ-
ees who have coverage under the employer’s 
HDHP? 

Q–12: If an employer contributes only to 
the HSAs of former employees who are eligi-
ble individuals with coverage under the em-
ployer’s HDHP, must the employer make 
comparable contributions to the HSAs of 
former employees who are eligible individ-
uals with coverage under the employer’s 
HDHP because of an election under a COBRA 
continuation provision (as defined in section 
9832(d)(1))? 

Q–13: How do the comparability rules apply 
if some employees have HSAs and other em-
ployees have Archer MSAs? 

§ 54.4980G–4 Calculating comparable 
contributions. 

Q–1: What are comparable contributions? 
Q–2: How does an employer comply with 

the comparability rules when some non-col-
lectively bargained employees who are eligi-
ble individuals do not work for the employer 
during the entire calendar year? 

Q–3: How do the comparability rules apply 
to employer contributions to employees’ 
HSAs if some non-collectively bargained em-
ployees work full-time during the entire cal-
endar year, and other non-collectively bar-
gained employees work full-time for less 
than the entire calendar year? 

Q–4: May an employer make contributions 
for the entire year to the HSAs of its em-
ployees who are eligible individuals at the 
beginning of the calendar year (i.e., on a pre- 
funded basis) instead of contributing on a 
pay-as-you-go or on a look-back basis? 

Q–5: Must an employer use the same con-
tribution method as described in Q & A–2 and 
Q & A–4 of this section for all employees for 
any month during the calendar year? 

Q–6: How does an employer comply with 
the comparability rules if an employee has 
not established an HSA at the time the em-
ployer contributes to its employees’ HSAs? 

Q–7: If an employer bases its contributions 
on a percentage of the HDHP deductible, how 
is the correct percentage or dollar amount 
computed? 

Q–8: Does an employer that contributes to 
the HSA of each comparable participating 
employee in an amount equal to the employ-
ee’s HSA contribution or a percentage of the 
employee’s HSA contribution (matching con-
tributions) satisfy the rule that all com-
parable participating employees receive 
comparable contributions? 

Q–9: If an employer conditions contribu-
tions by the employer to an employee’s HSA 
on an employee’s participation in health as-
sessments, disease management programs or 
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wellness programs and makes the same con-
tributions available to all employees who 
participate in the programs, do the contribu-
tions satisfy the comparability rules? 

Q–10: If an employer makes additional con-
tributions to the HSAs of all comparable 
participating employees who have attained a 
specified age or who have worked for the em-
ployer for a specified number of years, do the 
contributions satisfy the comparability 
rules? 

Q–11: If an employer makes additional con-
tributions to the HSAs of all comparable 
participating employees who are eligible to 
make the additional contributions (HSA 
catch-up contributions) under section 
223(b)(3), do the contributions satisfy the 
comparability rules? 

Q–12: If an employer’s contributions to an 
employee’s HSA result in non-comparable 
contributions, may the employer recoup the 
excess amount from the employee’s HSA? 

Q–13: What constitutes a reasonable inter-
est rate for purposes of making comparable 
contributions? 

Q–14: How does an employer comply with 
the comparability rules if an employee has 
not established an HSA by December 31st? 

Q–15: For any calendar year, may an em-
ployer accelerate part or all of its contribu-
tions for the entire year to the HSAs of em-
ployees who have incurred, during the cal-
endar year, qualified medical expenses (as 
defined in section 223(d)(2)) exceeding the 
employer’s cumulative HSA contributions at 
that time? 

Q–16: What is the effective date for the 
rules in Q & A–14 and Q & A–15 of this sec-
tion? 

§ 54.4980G–5 HSA comparability rules and 
cafeteria plans and waiver of excise tax. 

Q–1: If an employer makes contributions 
through a section 125 cafeteria plan to the 
HSA of each employee who is an eligible in-
dividual, are the contributions subject to the 
comparability rules? 

Q–2: If an employer makes contributions 
through a cafeteria plan to the HSA of each 
employee who is an eligible individual in an 
amount equal to the amount of the employ-
ee’s HSA contribution or a percentage of the 
amount of the employee’s HSA contribution 
(i.e., matching contributions), are the con-
tributions subject to the section 4980G com-
parability rules? 

Q–3: If under the employer’s cafeteria plan, 
employees who are eligible individuals and 
who participate in health assessments, dis-
ease management programs or wellness pro-
grams receive an employer contribution to 
an HSA and the employees have the right to 
elect to make pre-tax salary reduction con-
tributions to their HSAs, are the contribu-
tions subject to the comparability rules? 

Q–4: May all or part of the excise tax im-
posed under section 4980G be waived? 

[T.D. 9277, 71 FR 43058, July 31, 2006; 71 FR 
53967, Sept. 13, 2006, as amended by T.D. 9393, 
73 FR 20795, Apr. 17, 2008] 

§ 54.4980G–1 Failure of employer to 
make comparable health savings ac-
count contributions. 

Q–1: What are the comparability 
rules that apply to employer contribu-
tions to Health Savings Accounts 
(HSAs)? 

A–1: If an employer makes contribu-
tions to any employee’s HSA, the em-
ployer must make comparable con-
tributions to the HSAs of all com-
parable participating employees. See Q 
& A–1 in § 54.4980G–4 for the definition 
of comparable contributions. Com-
parable participating employees are el-
igible individuals (as defined in section 
223(c)(1)) who are in the same category 
of employees and who have the same 
category of high deductible health plan 
(HDHP) coverage. See sections 4980G(b) 
and 4980E(d)(3). See section 223(c)(2) 
and (g) for the definition of an HDHP. 
See also Q & A–5 in § 54.4980G–3 for the 
categories of employees and Q & A–2 of 
this section for the categories of HDHP 
coverage. But see Q & A–6 in § 54.4980G– 
3 for treatment of collectively bar-
gained employees and Q & A–1 in 
§ 54.4980G–6 for the rules allowing larg-
er comparable contributions to non-
highly compensated employees. 

Q–2: What are the categories of 
HDHP coverage for purposes of apply-
ing the comparability rules? 

A–2: (a) In general. Generally, the cat-
egories of coverage are self-only HDHP 
coverage and family HDHP coverage. 
Family HDHP coverage means any cov-
erage other than self-only HDHP cov-
erage. The comparability rules apply 
separately to self-only HDHP coverage 
and family HDHP coverage. In addi-
tion, if an HDHP has family coverage 
options meeting the descriptions listed 
in paragraph (b) of this Q & A–2, each 
such coverage option may be treated as 
a separate category of coverage and the 
comparability rules may be applied 
separately to each category. However, 
if the HDHP has more than one cat-
egory that provides coverage for the 
same number of individuals, all such 
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